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LOAN AGREEMENT 

This LOAN AGREEMENT (the “Agreement”) is executed and delivered as of April 8, 2011, 
between BrightSource Ivanpah Fundings, LLC, a Delaware limited liability company (“Borrower”), and BDC 
Ivanpah, LLC, a Delaware limited liability company (“Lender”), such parties to be referenced individually as a 
“Party” and collectively as “Parties.” 

WHEREAS, BrightSource Energy, Inc., a Delaware corporation (“Sponsor”), is an indirect parent 
entity of Borrower; 

WHEREAS, Borrower is the sole member of BrightSource Ivanpah Holdings, LLC, a Delaware 
limited liability company (“Sponsor Member”), and Sponsor Member, in turn, is a member of Ivanpah Master 
Holdings, LLC, a Delaware limited liability company (“Master Holdco”); 

WHEREAS, Master Holdco was formed to (i) hold the ownership interests in the entities engaged in 
the development, construction, ownership and operation of three solar thermal electric generating plants in 
Ivanpah, California, and certain common facilities serving such plants (collectively, the “Projects”), and 
(ii) engage in any other activities related or incidental thereto or in anticipation thereof; and 

WHEREAS, Borrower desires that Lender make a loan to Borrower and Lender is willing to make 
such loan to Borrower on the terms set forth herein and the related loan documents. 

NOW, THEREFORE, in consideration of the terms and conditions contained herein, and of any 
extensions of credit heretofore, now or hereafter made by Lender, the Parties hereto agree as follows: 

ARTICLE 1 DEFINITIONS 

1.1 Certain Defined Terms. When used herein, the following terms shall have the following meanings: 
“Account Control Agreement”: means the Account Control Agreement, dated as of even date 

herewith, by and among Borrower, Lender and the Account Control Bank, substantially in the form 
of Exhibit B attached hereto, which grants Lender a Lien on and security interest in the Borrower 
Account. 

“Account Control Bank”: is defined in Section 2.6(b). 
“Additional Advance Date”: means, with respect to each Advance subsequent to the initial 

Advance, the first date upon which all of the conditions precedent set forth in Section 3.2 are satisfied 
or waived by Lender in its sole discretion. If all Advances are made on the same date, the Additional 
Advance Date shall be such date. 

“Advance”: is defined in Section 2.1. 
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“Advance Request”: means a notice of advance request in the form of Exhibit D attached hereto, 
delivered by Borrower to Lender at least two (2) Business Days prior to the Financial Closing Date or 
an Additional Advance Date, stating the name of the Project in respect of which the Advance is sought 
and the amount of the Advance requested, the date on which the Advance is to be paid and the account 
to which the Advance is to be paid. 

“Affiliate”: means, with respect to any Person, any other Person (a) directly or indirectly 
controlling, controlled by or under direct or indirect common control with such Person; (b) directly or 
indirectly owning or holding any equity interest or other economic interest or benefit in such Person in 
excess of five percent (5%); or (c) in which such Person directly or indirectly controls any voting stock 
or other equity interest in excess of five percent (5%). For purposes of this definition, “control” 
(including with correlative meanings, the terms “controlling,” “controlled by,” and “under common 
control with”) means the possession directly or indirectly of the power to direct or cause the direction 
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of the management and policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise. Notwithstanding the foregoing, (i) neither Lender nor its investors or 
participants shall be deemed to be an Affiliate of Borrower, and (ii) neither Master Holdco nor any of 
its subsidiaries shall be deemed to be an Affiliate of Borrower, Sponsor Member or Sponsor. 

“Agreement”: is defined in the Preamble hereto. 
“Anti-Terrorism Laws”: means any laws relating to terrorism or money laundering, including 

Executive Order No. 13224 and the USA PATRIOT Act and the laws administered by the United 
States Treasury Department’s Office of Foreign Asset Control. 

“Applicable Law”: means any constitutional provision, statute, act, code (including the Code), 
law, regulation, rule, ordinance, order, decree, ruling, proclamation, resolution, judgment, decision, 
declaration, or interpretative or advisory opinion or letter, of a Governmental Authority that is 
applicable to Borrower, Sponsor Member, the Project Entities or the Projects. 

“Approved Construction Changes”: is defined with respect to each Project in the applicable 
Common Agreement for such Project. 

“Authorized Officers”: means the officers of Borrower, as applicable, who are authorized to 
execute the Loan Documents and any documents to be delivered in connection with the Loan 
Documents on behalf of Borrower. 

“Bankruptcy Code”: means Title 11 of the United States Code, as in effect from time to time, or 
any successor thereto. 

“Bankruptcy Law”: means any insolvency, reorganization, moratorium or similar law for the 
general relief of debtors in any relevant jurisdiction. 

“Base Rate”: is defined in Section 2.5(a). 
“BLM Right-of-Way”: is defined with respect to each Project in the applicable Common 

Agreement for such Project. 
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“Blocked Person” means: 
(i) a Person that is listed in the annex to, or is otherwise subject to the provisions of, 

Executive Order No. 13224; 
(ii) a Person owned or controlled by, or acting for or on behalf of, any Person that is 

listed in the annex to, or is otherwise subject to the provisions of, Executive Order No. 13224; 
(iii) a Person with which any Lender is prohibited from dealing or otherwise engaging 

in any transaction by any Anti-Terrorism Law; 
(iv) a Person that commits, threatens or conspires to commit or supports “terrorism” as 

defined in Executive Order No. 13224; 
(v) a Person that is named as a “specially designated national” on the most current list 

published by the U.S. Treasury Department Office of Foreign Asset Control at its official 
website or any replacement website or other replacement official publication of such list; or 

(vi) a Person who is affiliated or affiliated with a Person or entity listed above. 
“Borrower”: is defined in the Preamble hereto. 
“Borrower Account”: is defined in Section 2.6(b). 
“Borrower Equity Interest Value”: is defined in Section 2.6(d)(ii). 
“Borrower Party”: means, individually and collectively, Borrower, Sponsor Member, and the 

Project Entities. 
“Business Day”: means any day other than a Saturday, Sunday or other day on which banks are 

authorized or required by law to be closed in New York, New York. 
“Buy American Provisions”: means Section 1605 of Title XVI of Division A of the Recovery 

Act 2 C.F.R. Sections 176.140 and 176.160, Office of Management and Budget’s Initial Implementing 
Guidance for the Recovery Act, M 09 10 (February 18, 2009) and Updated Implementing Guidance for 
the Recovery Act, M 09 15 (April 3, 2009) and, in each case, any amendment, supplement or successor 
thereto, including any relevant regulation or guidance which may be issued by the DOE. 
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CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 

 

CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT 

This Confidentiality and Non-disclosure Agreement (the “Agreement”) is made and entered into effective as 
of September 10, 2008, by and between Hifn, Inc. (the “Company”), and Exar Corporation (“Exar”). In 
consideration of the mutual covenants and conditions contained herein, to induce the parties hereto to provide 
certain information to each other and for other good and valuable consideration, the receipt and adequacy of which 
are hereby acknowledged, the parties to this Agreement do hereby agree as follows: 

1. Definition of Confidential Information. For all purposes of this Agreement, the term “Confidential Information” 
shall collectively refer to all non-public information or material disclosed or provided by one party to the other, 
either orally or in writing, or obtained by the recipient party from a third party or any other source, concerning 
any aspect of the business or affairs of the other party or its “affiliates” (as such term is defined in Rule 12b-2 
under the Securities Exchange Act of 1934), including without limitation, any information or material pertaining 
to products, formulae, specifications, designs, processes, plans, policies, procedures, employees, work conditions, 
legal and regulatory affairs, assets, inventory, discoveries, trademarks, patents, manufacturing, packaging, 
distribution, sales, marketing, expenses, financial statements and data, customer and supplier lists, raw materials, 
costs of goods and relationships with third parties. Confidential Information also includes any notes, analyses, 
compilations, studies or other material or documents prepared by the recipient party which contain, reflect or are 
based, in whole or in part, on the Confidential Information. 

Notwithstanding the foregoing, Confidential Information shall not include information or material that (i) is 
publicly available or becomes publicly available through no action or fault of the recipient party, (ii) was already 
in the recipient party’s possession or known to the recipient party prior to being disclosed or provided to the 
recipient party by or on behalf of the other party, provided, that, the source of such information or material was 
not bound by a contractual, legal or fiduciary obligation of confidentiality to the non-disclosing party or any other 
party with respect thereto, (iii) was or is obtained by the recipient party from a third party, provided, that, such 
third party was not bound by a contractual, legal or fiduciary obligation of confidentiality to the non-disclosing 
party or any other party with respect to such information or material, or (iv) is independently developed by the 
recipient party without reference to the Confidential Information. 

  

2. Restrictions on Disclosure and Use. The Company and Exar do hereby covenant and agree with each 
other as follows: 

2.1 Non-disclosure. Both parties shall keep strictly confidential and shall not disclose, or cause or permit to 
be disclosed, to any person or entity, (i) any information about the potential sale of all or a portion of all of the 
assets or equity securities of the Company (the “Transaction”) or the fact that either party has received the 
Confidential Information and is considering the Transaction and all discussions between the Company and Exar 
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related thereto, except that both parties may make such disclosure if it has received the reasonable advice of its 
outside counsel that such disclosure must be made in order that such party not commit a violation of law, and (ii) 
the Confidential Information, except to those officers, employees or other authorized agents and representatives 
and professional consultants of such party to whom disclosure is reasonably necessary in connection with the 
Transaction and who shall agree to be bound by the terms of this Agreement, and except as otherwise consented 
to in writing by the non-disclosing party. Both parties shall take all actions reasonably necessary to ensure that 
the Confidential Information remains strictly confidential and is not disclosed to or seen, used or obtained by any 
person or entity except in accordance with the terms of this Agreement. Both parties agree not to contact any 
employees, customers, or suppliers of the other party or its affiliates with respect to the Transaction or for the 
purpose of obtaining information for use in evaluating the Transaction, without the other party’s prior written 
consent. Exar further agrees that all inquiries, requests for information and other communications concerning the 
Transaction shall be made only through RBC Capital Markets Corporation (“RBCCM”) unless otherwise advised 
or permitted by Company. 

 

In the event that either party is requested or required (by oral questions, interrogatories, requests for 
information or documents in legal proceedings, subpoena, civil investigative demand or other similar process or 
by any law, rule or regulation of any governmental agency or regulatory authority) to disclose any of the 
Confidential Information, such party shall provide the other party with prompt written notice of any such request 
or requirement so that such other party may seek a protective order or other appropriate remedy and/or waive 
compliance with the provisions of this Agreement. If, in the absence of a protective order or other remedy or the 
receipt of a waiver, and if one party is nonetheless, legally compelled to disclose Confidential Information, such 
party may, without liability hereunder, disclose to such tribunal only that portion of the Confidential Information 
which such counsel advises it is legally required to be disclosed, provided that such party shall use its best efforts 
to preserve the confidentiality of the Confidential Information, including, without limitation, by cooperating with 
the other party to obtain an appropriate protective order or other reliable assurance that confidential treatment will 
be afforded the Confidential Information by such tribunal. 

2.2 Ownership. All Confidential Information of a party shall remain the exclusive property of such party, and 
no right, title or interest in or to any of the Confidential Information or any material developed therefrom is 
transferred to the recipient party hereby or by its delivery to the recipient party hereunder. 

2.3 Use. The recipient party shall use or cause the Confidential Information to be used only to evaluate the 
Transaction and in a manner consistent with the terms and conditions of this Agreement and at no time shall the 
recipient party otherwise use the Confidential Information for the benefit of itself or any other third party or in 
any manner adverse to, or to the detriment of, the disclosing party or its affiliates or their respective shareholders. 

2.4 Other Parties Bound. All affiliates of a recipient party and all directors, officers, employees, agents and 
representatives of a recipient party or its affiliates shall be included within the definition of the term “recipient 
party” for purposes of this Agreement and shall be bound by the terms and conditions of this Agreement. The 
recipient party shall be responsible for any breaches of this Agreement by any of its affiliates and any directors, 
officers, employees, agents and representatives of such recipient party or its affiliates. 

3. No Solicitation. For a period of one year from the date of this Agreement, neither party will directly solicit the 
employment of any officer or employee of the other party or its affiliates without the prior written consent of such 
other party. 

4. Return of Confidential Information. A recipient party shall, upon accomplishing the limited purpose of 
evaluating the Transaction, or at any time upon the written request of the other party, immediately return to the 
other party all Confidential Information (including notes, writings and other material developed therefrom by the 
recipient party) and all copies thereof and retain none for its files. Notwithstanding such return, both parties shall 
continue to be bound by this Agreement. 
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5. No Representations or Warranties. The Confidential Information is being provided under this Agreement “as 
is” and without any representation or warranty of any kind, either express or implied, regarding the accuracy or 
completeness or other quality of the Confidential Information. In no event shall either party or its affiliates or any 
of their respective directors, officers, employees, agents or representatives (including, without limitation, 
RBCCM) have any liability to other party relating to or arising out of any use of the Confidential Information in 
accordance with this Agreement. 

 

6. Indemnification. Each party shall indemnify and hold harmless the other party and its affiliates and their 
respective directors, officers, employees, agents and representatives from and against any and all losses, damages, 
costs and expenses (including, without limitation, reasonable attorneys’ fees and expenses) caused by or arising 
out of any direct breach of this Agreement or any direct breach for it is responsible hereunder, and any and all 
actions, suits, proceedings, claims, demands or judgments incident thereto. 

7. Equitable Remedies. Both parties hereby agree that their failure to perform any obligation or duty which they 
have agreed to perform under this Agreement may cause irreparable harm to the other party, which harm cannot 
be adequately compensated for by money damages. It is further agreed by both parties that an order of specific 
performance or for injunctive relief against the recipient party in the event of a breach or default under the terms 
of this Agreement would be equitable and would not work a hardship on the recipient party. Accordingly, in the 
event of a breach or default by either party hereunder, the non-defaulting party, without any bond or other security 
being required and in addition to whatever other remedies are or might be available at law or in equity, shall have 
the right either to compel specific performance by, or to obtain injunctive relief against, the other party, with 
respect to any obligation or duty herein or breach thereof. 

8. No Licenses Granted. Neither party grants any licenses, by implication or otherwise, under any patent, 
copyright, trademark, trade secret or other rights by disclosing Confidential Information under this Agreement. 

9. Definitive Agreement. The Company and Exar understand and agree that no contract or agreement providing 
for any transaction involving the Company or Exar shall be deemed to exist between Exar and the Company unless 
and until a final definitive agreement has been executed and delivered, and the Company and Exar hereby waive 
in advance, any claims (including, without limitation, breach of contract) in connection with any such transaction 
unless and until Exar and the Company shall have entered into a final definitive agreement. The Company and 
Exar also agree that unless and until a final definitive agreement between Exar and the Company has been 
executed and delivered, neither Exar nor the Company will be under any legal obligation of any kind whatsoever 
with respect to such a transaction by virtue of this Agreement except for the matters specifically agreed to herein. 
Both parties reserve the right, in their sole discretion, to reject any and all proposals made by the other party and 
to terminate discussions and negotiations with respect to a Transaction at any time. Both parties further understand 
that (i) either party shall be free to conduct any process for any transaction involving the Company or Exar, if and 
as such party in its sole discretion shall determine (including, without limitation, negotiating with any other 
interested party and entering into a definitive agreement without prior notice to the other or any other person), (ii) 
any procedures relating to such process or transaction may be changed at any time in either party’s sole discretion 
without notice to the other or any other person, and (iii) neither party shall have any claims whatsoever against 
the other or any of its agents or representatives (including, without limitation, RBCCM) arising out of or relating 
to any transaction involving the Company and Exar (other than any claims against the parties to a definitive 
agreement in accordance with the terms thereof) nor, unless a definitive agreement is entered into, against any 
third party with whom a transaction is entered into. 

10. Standstill. Each of the Company and Exar hereby covenant and agree that, for a period of six months from the 
date of this Agreement, without the prior written consent of the other party, which shall not be unreasonably 
withheld, it will not in any manner, directly or indirectly, or in conjunction with any other person or entity, (a) 
effect or seek, offer or propose (whether publicly or otherwise) to effect or participate in, (i) any acquisition of 
any securities (or beneficial ownership thereof) or assets of the other party, (ii) any tender or exchange offer, 
merger or other business combination involving the other party, (iii) any recapitalization, restructuring, 
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liquidation, dissolution or other extraordinary transaction with respect to the other party, or (iv) any “solicitation” 
of “proxies” (as such terms are defined in Rule 14a-1 

 

under the Securities Exchange Act of 1934) or consents to vote any securities of the other party; (b) form, join or 
in any way participate in a “group” (as such term is used in Section 13(d)(3) of the Securities Exchange Act of 
1934) or otherwise act, alone or with others, to seek to acquire or affect control or influence the management, 
board of directors or policies of the other party; (c) enter into any discussions or arrangements with any third party 
regarding any of the foregoing; or (d) take any action which might force the other party to make a public 
announcement regarding any of the foregoing. Each of the Company and Exar further covenant and agree that, 
without the prior written consent of the other party, it will not directly or indirectly, enter into any agreement, 
arrangement or understanding, with any other person or entity regarding a possible transaction involving such 
other party of the type and for the term described above. 

11. Notices. Any notices to be given by either party to the other will be sufficiently given if delivered personally 
or transmitted by facsimile or if sent by registered mail, postage prepaid, to the parties at their respective addresses 
set out below, or to any other addresses as the parties may notify to the other from time to time in writing. This 
notice will be deemed to have been given at the time of delivery, if delivered in person or transmitted by facsimile, 
or within three business days from the date of posting if sent by registered mail. 

If to Hifn, Inc.: 

750 University Avenue 

Los Gatos, CA 95031 

Attention: Bill Walker, Chief Financial Officer 

Facsimile: (408) 399-3509 

If to Exar Corporation: 

48720 Kato Road 

Fremont, CA 94538 

Attention: Law Department 

Facsimile: 510-668-7002 

12. Trading in Securities. Both parties acknowledge that they are aware, and agree to advise their directors, 
officers, employees, agents and representatives who are informed as to the matters which are the subject of this 
Agreement, that the United States securities laws prohibit any person who has material, non-public information 
concerning the Transaction from purchasing or selling securities of a company that may be a party to such 
Transaction or from communicating such information to any other person under circumstances in which it is 
reasonably foreseeable that such person is likely to purchase or sell such securities. 

13. Privileged Information and Work Product. To the extent any Confidential Information may include materials 
subject to attorney-client privilege, work product doctrine or any other applicable privilege concerning pending 
or threatened legal proceedings or governmental investigations, Exar and the Company understand and agree that 
they both have a commonality of interest with respect to such matters and it is both our desire, intention and 
mutual understanding that the sharing of such material is not intended to, and shall not, waive or diminish in any 
way the confidentiality of such material or its continued protection under the attorney-client privilege, work 
product doctrine or other applicable privilege. All Confidential Information provided by either party that is entitled 
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to protection under the attorney-client privilege, work product doctrine or other applicable privilege shall remain 
entitled to such protection under these privileges, this agreement, and under the joint defense doctrine. 

14. Miscellaneous. This Agreement shall be binding upon, and inure to the benefit of, and be enforceable by, the 
parties hereto and their respective successors and assigns, however, neither party 

 

shall have the right to assign or otherwise transfer its rights or obligations under this Agreement without the 
prior written consent of the other party; provided, however, that a successor in interest to a party by merger, by 
operation of law, or by assignment, purchase, or otherwise, of the entire business of either party shall acquire all 
the rights and be subject to all the obligations of such party hereunder, without the necessity of obtaining such 
prior written consent; provided, however, that nothing herein shall prevent either party from assigning all of its 
rights and obligations under this Agreement to a subsidiary of that party upon written notice to the other party. 
This Agreement constitutes the complete agreement between the parties hereto with respect to the subject matter 
hereof and shall continue in full force and effect until terminated by mutual agreement of the parties hereto. The 
section headings used herein are for reference purposes only and shall not in any way affect the meaning or 
interpretation of this Agreement. This Agreement shall be construed, performed and enforced in accordance 
with, and governed by, the internal laws of the State of California, without giving effect to the principles of 
conflicts of law thereof, and each party consents to personal jurisdiction in such state and voluntarily submits to 
the jurisdiction of the courts of such state in any action or proceeding relating to this Agreement. Whenever 
possible, each provision of this Agreement shall be interpreted in such a manner as to be effective and valid 
under applicable law, but if any provision hereof is held to be invalid, illegal or unenforceable under any 
applicable law or rule in any jurisdiction, such provision will be ineffective only to the extent of such invalidity, 
illegality, or unenforceability, without invalidating the remainder of this Agreement. This Agreement may not 
be modified or amended and no provision hereof may be waived, in whole or in part, except by a written 
agreement signed by the parties hereto. No waiver of any breach or default hereunder shall be considered valid 
unless in writing, and no such waiver shall be deemed 
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